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What is Survey?

Survey u/s. 133A

01 Survey in a wider sense means
to scrutinize or to inspect;

Survey proceedings can be
initiated in connection with any

. 02 proceedings under the Income

Tax Act.- Assessment/Inv.
wing

To verify that the TDS or TCS
03 has been properly deducted or
collected — TDS Circle/Range;

to ensure proper payment of
advance tax, self assessment
tax and arrears of tax —
Assessment Circles/ Ranges of
the department (Recovery
Survey)

04

*

Survey can not be conducted at

the residential premises

unless it is shown to be asthe | 09
business premises by the |
assessee

Survey can be conducted only
during business hours

Assessment is to be done for 07
the year of Survey \

The Authorities cannot seize
the documents found during
survey. However, they can
make a note of the same.

. 08
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What is Search? e

LLP
Search and Seizure u/s. 132

Search operations are exploratory exercises on the basis of
info. with the Income-tax department to find hidden income
in case of taxpayers, who have not disclosed their true
financial state of affairs.

Seizure implies taking possession of assets, which have
not been disclosed to the income tax department and of
accounts/documents, papers which contains details of
unaccounted income

Thus search and seizure is a very powerful weapon of
income tax department to unearth any concealed income or
valuables and to check tax evasion thereby mitigating the
generation of black money.
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Features distinguishing search and survey

Search u/s. 132

Authorities can enter and search

' any place including your
residential premises, vehicle, or
any other place

Authorities can exercise the power of
Seizure to seize not only Books of
Accounts but also money, bullion,
jewellery etc

Statements under search

proceedings are recorded on
Oath

Compulsory assessment is to
be done for previous 6 years

Survey u/s. 133A

Authorities can enter only those
places which are deemed to be
your place of business or
profession

Authorities can only impound
your Books of Accounts i.e., no
power of Seizure

Statements can be recorded by
the authorities (Not on Oath)

Assessment is to be done only
for survey year.
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Conversion of Survey into Search

CHARTERED
ACCOUNTANTS
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Section 132
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When Search is Possible? - Section 132 (1) & co

LLP

| Income Tax Authorities based on information in his/her possession has a
reason to believe that* any person/corporate/business group \

To whom summons are ls in possession of any

issued, to produce or money, bullion, jewellery or
caused to be produced any other valuable article or
BOA's or other documents* thing and such things*

or cause to be produced; OR Which has not been disclosed

*BOA or other documents, which ‘
will be useful for, or relevant to ‘
any proceeding under this Act
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l Has Omitted or failed to produce

*hereinafter in this section referred to
as the undisclosed income or property




How case is developed???

\ Search case can be developed by the following ways:

Search Case

Information Intelligence
Based Based
v Professional Informers v Penny Stock
v Business or professional v TDS Returns
rivals

v Bogus Purchases
v Disgruntled Employees/
Family Members/ relatives v Shell Company

v The Information collected
during survey
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Hierarchy of Investigation Wing & co

ACCOUNTANTS

Income Tax
Officers

(ITO)
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Initiation of Search

02- -03-

BHUTA
SHAH
& CO

LLP

Formation of search teams Fixing of date of search Arranging for Manpower
or various premises of the and strike time. requirement for every
ssessee and nomination of  Strike time is a time at premises covered under
eaders of the teams. which the Authorised search operation and also
eam at each premises of Officers will enter the arrangement of
ssessee is generally called = premise/premises of the transportation of
s “Search Party”. assessee. manpower.
06 - - 05 ‘
election of assembly Preparation of briefs for Setting up of Control
oint for each Search uthorised Officers. Room to co-ordinate with
arty. ecurity and transportation various Search Parties at
rrangement of search various premises.
eams.
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Initiation of Search e

ACCOUNTANTS

o s Authorization of Search by issuing Search
SFMCH mmlm‘ ° Warrant — Form 45 of IT rules — Copy of Search
' Warrant will not be provided

Entering into the premises to
be searched.

Conducting search in presence of
atleast two witnesses
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Powers of Authorized Officer - 132(1)

Enter and search
any building,
place, vehicle or
aircraft

Break open the

5 . lock of any door,

L it

R = box, locker, safe
or others

*Bullion, jewellery or other valuable article, being stock in trade of the business shall

Seize any such
books of accounts,
other documents,
Money, bullion,
jewellery etc.,*

Place marks of
identification

BHUTA
SHAH
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not be seized but the AO shall make an note or inventory of such Stock in trade
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Seizure of Cash found during search

> |If cash is found then the

with the BOA’s (cash on
hand)

I

g 3

[ If Reconciled with l If Not reconciled

the BOA's

e 4}
1

l Found in excess to

l Not to be seized be seized
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Guidelines for Seizure of Jewellery and &o
ornaments - Circular No. 1916 dated 11-05-1994
ﬂ
* For the ry
‘ period after | ‘
31-03-2015 "-
(Sunset for
Wealth Tax)
& @ : J‘_
- Assessed to Wealth Not assessed to
. Tax/Shown in BOAs Wealth Tax
Married ¢ J\ [ Found in excess of
P oo 500 grams

Women (\/%\}

e

> Found |n excess’ .
l Found in excess of

of the gross | Un-Married . '
weight declared Girl 250 grams
in the return (or)
> Not
: Male Found in excess of
substantiated
with the | Members [ 100 grams

purchase bill*
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Deemed or Constructive Seizure and
Prohibitory order (PO)/ Order of restraint

Deemed or Constructive
Seizure

Not possible or practicablé
to

To take physical (A
possession of any ,N K
valuable things D

safe place

Remove it to a

Due to its volume, weight or due to
its being of dangerous nature etc.,

u Then

[ There will be
deemed seizure

é

BOA’s, money,
bullion or other
valuable things

Prohibitory Order

Not possible or practicable
to

To seize any

mentioned in the
proviso regarding
Deemed Seizure

The same will be put in a prohibitory
order and will be sealed till the PO is
lifted

Such order cannot be in force for
more than 60days from the date of
order
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Deemed or Constructive Seizure s

Things which can be
Seized

Actual Seizure

LLP

Things which cannot be Not possible or
Seized practicable to Seize
Deemed or —
Constructive Seizure R e

17

Examples Cash,
Jewellery, Share

certificates(unliste
d shares), Loose
Papers etc.,

\

Example: Example:
Immovable | Bank Lockers,
K\ assets, Heavy | K Almirah at
Machinery home etc.,
etc.,

\ \
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Presumption in course of Search - 132(4A)
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Search is initiated
against Mr. A

During that search, if
anything is found from the
f premise of Mr. A

@ o

The signature and every
part of such document
which purport to be in the
handwriting of any
particular person is in that
person’s handwriting.

Then It will be presumed that
: \
I

Such document The contents of

belongs to ‘Mr. A such documents
are true; and
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Panchanama and Statement s

ACCOUNTANTS
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Attaching of property - 132(9B) & (9C) {6

Attach

- 132(9C) - Every provisional attachment shall cease to have effect after the expiry of
6 months from the date of the order passed

* From the date on which the last of the authorizations
for search was executed

Further, the Authorized officer may make a reference to the valuation officer to |
estimate the FMV of the Property. |
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Applicability of provisions related to Benami <<
Act

Since 2018, the Benami Prohibition Unit (BPU) within each Investigation Directorate
has been created throughout the country to deal with benami properties found during
the course of search.

Once the Inv. Wing is
prime facie satisfied
about the applicability of
the Benami
Transactions

(Prohibition) Act, 1988, The BPU then examines

the evidence so found
and then proceeds
further in holding the
transaction to be a
benami transaction and
provisionally attaching
the benami property
under the Act

a reference is made to
the concerned BPU
either during the
course of search or
after the conclusion of
search.
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Example of Benami Transaction aco
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If the search is initiated on
Mr. A and it is found that

& .

%m % . MrB
Paid cash of \?,Z' & during the enquiry, if Mr. C
Rs. 50 Cr to % denies ownership of the
Mr.B property or accepts the fact

\ that the property was actually
purchased for Mr. A & he is
only the name lender

~

Then the said property will
| be ‘Benami Property’ of

| - in the namepof?w_% . Mr.C attachment under the
provisions of Benami Act
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What can be held as a Benami Property

Leg -1

Leg -2

Leg -3

Leg -4

Property transferred to or held by Benamidar;
Consideration paid by beneficial owner; and

Property held for immediate or future benefit of Beneficial owner

Transaction is carried out by the benamidar, who is fictitious

Where the owner of the property denies the
ownership

Where the person providing the consideration
is not traceable or is fictitious
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Post Search aco

LLP

Once the search is \
concluded, the
Authorized Officer f

3
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Contents of Appraisal Report <co
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Allegations before mounting search operation
Parties Covered under Search

Finding of Search Proceedings

Assessment Years Involved

’ Appraisal report
Amount of undisclosed income and assets

Recommendations of assessments to be
carried out in respect of searched parties u/s.
153A and 153C

l Appraisal report should be completed by the investigation wing within a period of

60/90/120 days from the date on which the last of the authorisations of search was
executed

26 Strictly Private & Confidential (discussion purpose only)



Points of
Consideration




BHUTA
SHAH

Points of Consideration 8.0
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L Source & Application of Income @@JLF
Source of Income is to be taxed and not application of Income G

However, when source of income is not known, application of income is taxed.

Examples:
1) During the search conducted at the premises of Mr. A, following are found;
> Details of On-money received — Rs. 50 Cr (Diaries found)

> Cash paid for accommodation entries taken in the books of accounts — Rs.
30 Cr (Notings Found)

In this Scenario, the Income-tax department will tax income of Rs. 50 Cr.
Accommodation entry taken of Rs. 30 Cr is mere application of income out of Rs.
50Cr and will not be taxed.

2) If during the course of search only notings of accommodation Entry of Rs. 30
CR is found then income-tax dept. will tax Rs. 30 Cr (Since the source is not
known)
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Points of Consideration 8.0
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Tax treatment of undisclosed income is similar to that
of disclosed income

Examples:

During the course of Search action, notice _
Accordingly, the on-money of

of on-money received amounting to Rs. 50 :

Crin FY 2016-17 is found. If the Company i Rs. 50 Cr will be taxed
following the same

percentage of completion.

is following percentage completion method
of accounting and the completion
percentage of the project is as mentioned
below —

| 2016-17 | 30% ‘] 15
| 2016-17 | 30% |2017-18 I 70% (- 30% offered in 20
| _ 2016-17)
I 2017-18 ‘I 0% 2018-19 | 100% (-70% cumulatively 15
| 2018-19 ‘] 100% offered)

l | Total ‘l 50
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Points of Consideration 8.0
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* Extrapolation of Income

Extrapolate means to extend the application of (a method or conclusion) to an
unknown situation by assuming that existing trends will continue or similar
methods will be applicable.

Examples:

1) Project — A comprising of 5 commercial shops was completed and sold by M/s.
XYZ Pvt. Ltd. During the course of search action, notings of cash component
(40% cash) being received on sale of 2 shops were found. The income-tax
department will therefore extrapolate the sale proceeds of remaining 3 shops
also even if no notings of cash component is found in case of these shops.

2) Cash notings were found for drawings during the course of search at the
premises of Mr. A for 3 years then the income-tax department will extrapolate the
cash drawings for the remaining years to be assessed.

3) Notings are found of Cash sales in case of trader A for 2 years, then there will
be extrapolation of sales for remaining years as well.
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Points of Consideration 8.0
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\ Other Important Points

» When and how to offer the undisclosed income unearth during the course of
search assessment.

» Telescoping of Income in case of an individual entity or entire group.

» Year of taxability — i.e., Income pertaining to a relevant year can only be taxed
in that year

» Allowability of expenses against undisclosed income.

» References can be made to other departments/authorities.
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Search assessment & CO
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I After 2016 — Assessment can be done for the following years

¥ . . .
* Year in which search is concluded

- Example: If Search is concluded on 10-02- |
2020 then Search Year will be AY 2020-21

Search Year

|
__ Compulsory
assessment

* From AY 2014-15 to AY 2019-20

'« From AY 2013-14 to AY 2010-11

* Ifincome in the form of assets exceeds 50
Lakhs in single or aggregate relevant
assessment Years

4 AY’s preceding 6 AY
as mentioned above
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Invoking provisions of Black Money Act,
2015(BMA)

Likely the name of the Act suggests, the BMA applies only to ‘Undisclosed Foreign
Income and assets’ (i.e., outside the territory of India) and thus is a separate
mechanism to regulate the issue of foreign income and assets which have escaped
the Indian Tax net.

If search is initiated Provisions of
against Mr. Aand it is ‘Black Money Act’
found that he owns a | can be invoked

undisclosed property in ’
foreign country or has |
earned undisclosed

foreign income

Also assessment
of income can be
done for 16 AY’s
in Section 147 of
the Income Tax
Act

. Mr.A
’ Resident of India
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Post search assessment st

ACCOUNTANTS

J . Income Tax
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Search assessment

Section 153B : Time Limit for completion of assessment u/s 153A
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Between Search assessment is
01-04-2018 | to be concluded within
and 31-03- | 18 months

Last warrant is
executed in FY 2018-
19, then time limit:

Period of 18 months is
extended to 21 months
Time limit extended to

2019 30-09-2020 31-12-2020
After 1st Search assessment is Last warrant is Period of 12 months is
April 2019 to be concluded within | executed in FY 2019- | extended to 18 months

12 months

20, then time limit:
31-03-2021

Time limit extended to
30-09-2021

#Where the reference is made to Transfer Pricing Officer u/s. 92CA, the above time limit

shall be extended by further 12 Months
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Penalties




Income Tax rates and Penalty

’ Income Tax Rates

Source of Income Disclosed 30% 30%
Penalty on above Undisclosed 200% of tax evaded 100%-300% of tax
Income (Section 270A) evaded
Section 271(1)(c)
Source of Income not disclosed 60% 30%
Penalty on above Undisclosed 10% of tax evaded 100%-300% of tax
Income (Section 271AAC) evaded

Section 271(1)(c)

38
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*Note: There are separate provisions under the Act governing penalty for the
“Specified year” as mentioned below;

Specified Year means:

* which has ended before the date of search but due date for filing return of
income under section 139(1) of the Act has not expired and the assessee
has not furnished its return of income before the date of search, or

* in which search is conducted
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Illegal Survey & Search & co

ACCOUNTANTS
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!
i 24

Option 1 - Normal i Option 2 -S_oett_lement
Assessment : : Commission
Waiver of
penalty and Generally
Generally prosecution preferable, when the
preferable, when under the Act - d
the income _ income escaped
Disadvantage: relates to the earlier
escaped relates Once in a life assessment years
to the Current time option

y

€

g =

assessment yey
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Pre-requisite condition for validity of sco
Settlement Application

\ Ajmera Housing Corporation Vs CIT (SC)

» Facts of the Case: %\

Original Offer 1.94 Cr | Further Offer — After 245D(1) order 2.76 Cr
Revised Offer 11.41 Cr | Income finally settled in 245D(4) 42.58 Cr
order

» The disclosure of “full and true” particulars of undisclosed income and “the
manner” in which such income has been derived are pre-requisites for a valid
application u/s. 245C (1) before settlement commission.

» The scheme of settlement does not contemplate revision of the income so
disclosed in the application.

» The High court, having come to conclusion that the assessee had not made a
full and true disclosure of undisclosed income, was wrong in treating the
application as maintainable.
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Mr. Shailesh Bhuta
Managing Partner

Tel : 98210 36084

shailesh@bhutashah.com
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901/902, Regent .
Chambers, Nariman Point :

Mumbai - 400021
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